Opinion issued under section 60AC(2) of the Native Title Act 1993, in response to a request for
reconsideration received 19 July 2022.

Context

1.

On 22 May 2022 the Registrar of Aboriginal and Torres Strait Islander Corporations (the
Registrar) received 22 compliant applications requesting an opinion on 22 fees charged by a
registered native title body corporate (RNTBC) under section 60AB of the Native Title Act 1993
(the Act).

The applications were not responded to in the statutory timeframe (28 days from receipt of the
application). This had the effect of becoming decisions of the Registrar not to give an opinion on
the 22 fees.

On 19 July 2022, the applicant asked the Register to reconsider the decisions not to give an
opinion pursuant to regulation 23(1)(b) of the Native Title (Prescribed Bodies Corporate)
Regulations 1999, (the Regulations).

The Registrar’s power to issue an opinion about a fee is contained in section 60AC(2) of the Act.
The Regulations, specifically Regulations 20 to 25, specify the procedure for applying for and
giving an opinion and related matters.

If, after reconsideration, the Registrar forms an opinion, Regulation 25(1) requires the Registrar
to tell the applicant and the body corporate the opinion and reasons for the opinion in writing,
within certain timeframes.

A delegate of the Registrar wrote to the RNTBC on 15 August 2022 requesting further
information by 2 September 2022. A decision to give an opinion is required with 28 days of the
due date mentioned in the request.

Further information was provided by the RNTBC on 1 September 2022. Further clarification of
matters was requested on 16 September 2022, which was provided on 21 September 2022.

The Office of the Registrar of Indigenous Corporations (ORIC) has issued ‘Policy Statement 23:
Review of fees charged by RNTBCs for certain native title functions’ to provide guidance on how
the Registrar deals with such requests.

Material considered

9.

The following material was considered in relation to this application:
a. twenty-two applications received on 22 May 2022, inclusive of relevant invoices;
b. twenty-two requests for reconsideration received 19 July 2022;
c. further information supplied by the RNTBC on 1 September 2022, inclusive of
attachments; and
d. further clarification of information supplied by the RNTBC on 21 September 2022,
inclusive of attachments.

10. All materials considered have been copied to the applicant and the RNTBC.

Issues

Exercise of the discretion not to give an opinion

11. In the request for reconsideration, the applicant contends that the construction of section

60AC(2) requires the Registrar or their delegate to give an opinion, which is not discretionary.
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12. | consider this view is not supported by the wording of the provision, which provides the
Registrar may give an opinion. It follows that the Registrar may reasonably decline to give an

opinion.

13. This is supported by Paragraph 4.134 of the Supplementary Explanatory Memorandum for the
Native Title Amendment (Technical Amendments) Bill 2007 which refers to a ‘general discretion’
and the potential for many possible circumstances where the Registrar could reasonably decline

to give an opinion.

Substantive issues common across the 22 applications

14. The table that follows provides my opinion with respect to each of the 22 applications, grouped
according to the substantive issues in common across the 22 applications.

Jurisdiction

15. | have jurisdiction to give this opinion, delegated to me by way of an instrument of delegation
made by the Registrar of Aboriginal and Torres Strait Islander Corporations on 12 August 2022.

Mr Andrew Huey
Deputy Registrar
Delegate of the Registrar

30 September 2022
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