Native Title Conference 2009

3–5 June, Melbourne

The theme this year is Spirit of Country: Land, Water and Life. The sub-themes include:

· strengthening communities 

· rivers, lakes and sea country 

· economies, ecologies, and ideologies 

· connecting throughout diversity 

· stories to learn from.
Abstract 

Compliance under the Corporations (Aboriginal and Torres Strait Islander) Act 2006

The Registrar will speak about current priorities for his office as the end of the
2008-09 financial year approaches. The focus will be on:

· all corporations completing transition to the Corporations (Aboriginal and Torres Strait Islander) Act 2006 (CATSI Act) by updating their rules

· improving compliance rates for reporting 

· the consequences of failing to meet legal obligations under the CATSI Act. 

This is an excellent opportunity to meet and speak to the Registrar of Indigenous Corporations, Anthony Beven, who is responsible for regulating all prescribed bodies corporate. 

Theme:
strengthening communities

Program:
public

Speaking time:
Friday 5 June, 11.00–12.30 session shared with another presenter. Estimate 30–40 min presentation time.
Compliance under the Corporations (Aboriginal and Torres Strait Islander) Act 2006

Introduction
I am very pleased to be here today to speak at the annual Native Title Conference. 
Let me first begin by acknowledging the Wurundjeri people on whose land we meet today.

Most of you will know what the Registrar does but for those who don’t, I’ll give a brief overview.

As the Registrar of Indigenous Corporations I am an independent statutory office holder and my position is created under the Corporations (Aboriginal and Torres Strait Islander) Act 2006, more commonly referred to as the CATSI Act. That legislation came into force on 1 July 2007 and replaced the 30-year old Aboriginal Councils and Associations Act.

I have an office of about 70 staff to support my work. They are known as ORIC—the Office of the Registrar of Indigenous Corporations. They are mostly based in Canberra but over this past 18 months we have trialled out-posted officers in Kununurra, Ceduna, Perth, Alice Springs and Coffs Harbour. 
There are approximately 2600 corporations registered under the CATSI Act at the moment. They are spread all over the country, and about 60 per cent are located in remote areas.
As you know, under the Native Title Act prescribed bodies corporate or PBCs are required to incorporate under the CATSI Act. At ORIC, we regulate corporations according to the CATSI Act and PBCs therefore have a close relationship with us.

Strengthening communities
I’ve been thinking about the themes of this year’s native title conference. In particular, the sub-theme of strengthening communities. 

Many Aboriginal and Torres Strait Islander corporations deliver community services and functions, such as essential and municipal services; cultural and heritage protection; hold and manage native title land; interests and royalties; and economic and enterprise development. 

Some communities rely solely on Aboriginal and Torres Strait Islander corporations to provide essential services.

At ORIC we strongly believe that the CATSI Act provides the best regulatory environment for Aboriginal and Torres Strait Islander corporations. 

We don’t believe in a ‘one size fits all’ approach. So, the legislation has been designed with flexibility in mind. 

It aims to meet the diverse requirements of corporations. It includes a framework of replaceable rules that allows groups to tailor their corporate structure and meet the requirements of the Act.
Meetings can be held in Indigenous language as long as some parts can be translated into English.

This is to maximise cultural match and legitimacy, what ORIC calls ‘managing in two worlds’.
It offers mainstream accountability measures—not just for the corporations, but also for the people that run them, thereby offering greater protection for corporations’ assets.

But as a special measure, the Act still recognises the particular opportunities and vulnerabilities that are inherent in the sector.

These vulnerabilities are particularly evident in corporations based in remote Australia. In this instance, the CATSI Act allows these corporations to convene meetings by video or teleconference—this can save corporations a lot in travel expenses.

ORIC’s vision is ‘strong corporations, people and communities’.

Strong corporations

So what makes a strong corporation?

ORIC believes that corporations require high standards of governance and accountability—whatever their size or the type of activities they deliver.
The way in which corporations are managed and how their aims and objectives are set out and achieved are very important.

Corporations will benefit from meeting high governance standards by providing certainty for government funding bodies, private funders, service recipients and corporation members that there are adequate governance structures in place to improve the security and delivery of services.
We understand that in some cases meeting requirements can be costly. Our desire is to lighten the red tape load for small corporations with little or no income. The CATSI Act reflects this with minimal reporting requirements for these corporations.
However, that does not reduce their obligation to keep a tight rein on their finances and, indeed, the general report asks corporations to state their total income and assets for the financial year.

This leads me into the issue of compliance—a major priority for ORIC.

Compliance
I am determined to increase the level of reporting compliance among Aboriginal and Torres Strait Islander corporations.

The international standard for reporting compliance is around 90 per cent. Reporting compliance of Aboriginal and Torres Strait Islander corporations currently sits around 50–60 per cent—a figure that would clearly be unacceptable in the mainstream.

What is compliance? Why is it so important?

Simply put, compliance is about obeying the law. If the Act says corporations must send the Registrar reports each year to account for public moneys, then that is what they must do.

It’s not only important from a legal, regulatory point of view. It is also critical for the corporations. It improves their reputation among government funding bodies and it lifts their credibility with banks and with the government.

How do PBCs perform on reporting compliance?

2006–07 reporting compliance (i.e. 2006–07 reports are lodged)
PBCs = 85%


All corporations = 60%

Note: These figures are as at 10 October 2008
2007–08 reporting compliance (i.e. 2007–08 reports are lodged)

PBCs = 38%


All corporations = 32%

Note: These figures are as at 29 April 2009
Note: Each financial year report is due by the end of the calendar year. For example, 2006–07 reports were due by 31 December 2007, and 2007–08 reports were due by 31 December 2008. 
That means that although the 2006–07 reporting statistics are high, they were recorded after the reporting deadline. The 2007–08 reporting compliance statistics may also be similar by the time we reach October 2009. 

PBC statistics are consistently higher than the overall statistics for all Aboriginal and Torres Strait Islander corporations. This would suggest that PBCs as a distinct type of corporation have a much higher capacity to comply with the CATSI Act than other corporations.
Consequences of failing to meet legal obligations under the CATSI Act

We take compliance with the CATSI Act seriously. 

Corporations that fail to lodge reports with the Registrar are breaking the law. They may be deregistered or prosecuted. This could mean legal penalties, including fines of up to $13 750.
The deadline for lodging 2007–08 reports was 31 December 2008. Corporations that haven’t yet lodged are in breach of the CATSI Act. We have asked them to lodge by 30 June. After 30 June we will look at corporations that haven’t lodged and decide what action we will take.
Transition
It’s a busy time of year for ORIC right now.

As the end of the financial year approaches ORIC is also focusing on all corporations completing transition to the CATSI Act. The CATSI Act transition period ends in just a few weeks on 30 June 2009. By this time all corporations, including PBCs, must have changed their rules to comply with the CATSI Act. 
For corporations that haven’t updated their rules I will be using my power under the Act to give them a new rule book. This is called a Registrar-initiated rule change.
ORIC has been drafting rule books for corporations based on the Rule book—condensed and their current constitution.

If corporations aren’t happy with their new rules they can change them at any time. We know that over time things change. We strongly encourage corporations to review their rules regularly to confirm or amend their objectives and other rules such as, eligibility of members and directors, and the process for resolving disputes. 
A corporation designing its own rule book is the best way for it to change some of the rules to suit their own circumstances and needs.
Last year at the native title conference we launched a guide intended to help native title holders and their advisers write good rules to support PBCs. This guide was developed in consultation with the native title sector and was one of the outcomes of a joint project with AIATSIS over the last three years. It is designed to be used with our Rule book—info kit. It provides special advice and tips for PBCs to help make sure they meet all the important obligations they have under both the CATSI Act and native title laws.

Has it worked?

How many PBCs have completed transition compared to corporations generally?

As at 29 April 2009, 38 per cent of PBCs have updated their rules compared with 
13 per cent of all corporations.
Again, the higher percentage by PBC corporations would suggest PBCs have a much higher capacity to comply with the CATSI Act than other corporations.

Close
The CATSI Act and ORIC recognise the special role that PBCs have in native title. As a group, PBCs already show strong signs of capability. 

We believe that by taking advantage of the opportunities available in redesigning their corporations, by participating in our training program, and by raising their compliance, PBCs have the best chance of developing into sustainable and more independent organisations.

Our aim is to cut unnecessary red tape and also provide Indigenous corporations with the same standard and protection that other Australian corporations receive.

Thank you.
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